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MMONWEALTH OF MASSACHUSETTS 

m 3 * 20 

LAND COURT 


CASE NO. | 


PAUL TEJXHIR A, a* Trustee of 116 ) 

BRADFORD STREET CONDOMINIUM ) 

TRUST and INDIVIDUALLY, ) 



CAPE-COD PILGRIM MEMORIAL 
ASSOCIATION. PLANNING BOARD (>1 
THE TOWN OF PROVINCE TOWN, and 
DAVID ABRAMSON. JOHN GOLDEN. 
ALBERT CAREY, and PAUL GRAVES, as 
they ail aiv or were members of the Planning 


) COMPLAINT PURSUANT TO 
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This is an appeal pursuant to G.l c. *K)A. $ 17 by plmncill 116 Bradford Street 
Condominium Trust ("the Trust'’) through its trustee. Paul leixeira. the decision ("Decision") of 
dciendum Planning Board T'lhc Board “t to approve the application of defendant Gape Cod 


Pilgrim Memorial Assoemifon for Sue I*Ian Review mill Special I'ermit under Article L Seel 

11 M it l! 

•ION) oi the Prxnincelowii Zoning By-laws lor cons true lion of .a new enlraiuv to ili.> ^vioin„ 


ws lor cons t rue I ion ol'a new enlminv to the existing 


monument ami museum via an inclined delator to he located uri Bradford street, drreeth 

!i '! ‘j r ! J.:' • t :j i| . ,. | •i, 1 -' i : !' • j . £*• - - !: :• •, ' ’ .'. ' ! ."! I •■!].!!' , • ! t) ; H I*T*' *'ip-il'-:;-':j;}!jluy.'5'’jiip'J ,:: t 1 •’ ■ ‘ ’' ■ 1 1 ,* * r *''] 

abutting the I rust’s property I he I rust is aggrieved Iw the Board’s decision, which will eicatc 
signtlieattl adverse impacts on the I rust\ property and k|| rights amt interests I he Board's 
decision exceeds its authority. i>. no t supported In evuferK* is mhfo.ry ..iprieious, and should 


WMM 




































































































































































1 




1. plaintiff 116 Bradford Street Condominium Truat, through its Trustee Paul 
Tcixcira, owns the property located at 116 Bradford Street, consisting of three condominium 
units, all of which directly abut the property on which the proposed incli ned elevator is to be 
located. Mr. Tcixcira owns and seasonally resides ai Unit 2. which is totaled directly adjacent to 
the course of the inclined elevator. The Trust and Mr. Teixeira are aggrieved by the Board’s 
Decision approving die application of defendant Cape Cod Pilgrim Memorial Association 


iilfl for Site Plan Review. 


i*i If 


2. Defendant Board is a duly constituted municipal body with a usual place of 

business at t own Hall. 260 Commercial Street, Provineetown. Massachusetts. 

WlWfMIwI I if 1111 ff 111 11 f'|;i J111 llli} If 11 if ijiff j 11 If Jflf Iflli p 

M j';|! : ; ;i I The names and addresses ofihe defendant members of the Board are: 

David Abramson, chairman, 2(W) Commercial Street, Provjiiceiown, Massachusetts. 


John Golden. 260 Cum mere ial Street. Provincetown, Massachusetts. 

illllfillil I! } I ! 

p||l i|| Albert Carey, 260 Commercial Street, Piovineetown. Massachusetts. 

Paul (fTaves. 26(1 Commercial Street. Proviraeelown. Massachusetts. 

4. I port information and belief, defendant Cape Cod Pilgrim Memorial Assuciulion 
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Ijltetiwyll wfnph owns the Bradford St red properly, is a Massieh-oetts non pnili: 
organization bodv with a usual place ol business at : Ihpli Pole fi.ll koud. hmirKeUnvn, 


Massac IVascth 


Kill 1 



|SHi;p%dicii«m and Venue Jie.p^:fb|-dwf;ourl puiMum: t.i G.l . c. 4ih\,$ 17. 
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6. Tpon irilbuhaikm ar.d hclief. O. PM.\ owns and opeur.es the (. ape t od Pilgrim 
IlfcgJvPole.llill RoihI iifccui^,.^ m. April 25 'IM k tiled 
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application with the Board for Site Plan Review under the Provincelown Zoning By-laws (“By¬ 
laws”) under Article 2 t § 2320 and Article 4, § 4010 for construction of a new entrance to the 
existing monument and museum via an incline elevator from CCTMA’s property on Bradford 
Street to the monument grounds at the top of I ligh Pole Hill Road. 

||| 'I § lit If:' The incline elevator is a 50-ton mechanism consisting ol'one elevator cur with 
capacity for 18 passengers, plus tracks, helical piers, and a mechanical building housing the 
machine mom and docking platform, which building is to be located ut the edge of High Pole 


If If 1 
hfr.jl 
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8. Presently, the monument grounds are accessed by vehicular traffic by driving to 
the lop ofthe monument properly where there is a large parking lot with tree parking 

« Pedestrians may reach the monument and museum b> using Winslow Street and High Pole Hill 

Road to walk to the memorial and museum. 


ill:! 
Ili 


% ITic Project is expected to add significant truffle to an already congested area in 
tin? vicinity of the frust property. In addition to the local traffic drawn to the area In the 
attraction ofthe incline elevator, there will also be a regional impact from Il\e Project as il isio 
he the first in a series of "Pilgrim I iK'ators” directing travelers on a 113 -mile pilgrimage to sites 
along the Cape en route to Boston. 

KJ l he incline elevator i< expected m start operating as early as 8:00 am. and not 
end until approximately 11:00 pin., when the last event ofthe evening is completed, which 
could he as late as aflei midnight At last count. there were approx ii natch AO evening events at 


the museum in 2 III 8 Approximaitely -*<Ki people per hour are expected to use the elev ator on a 


I he Hoard opened die hearing on September 27. 2iU H. which Hearing \va>. 

■■ . ■■ ii! C": 1 * 



Decendvr 1 Viter the puNre heat mg closed vin Dccciiikr I 3. the 












































































































































board unanimously voted to approve the Project. A true, certified copy of the Decision, which 
was filed with the Town Clerk on December 1B, 2018, is attached as Exhibit A. 

12. No geologic study demonstrating that the edge of the dune hill can support the 50- 
ton incline elevator mechanism, particularly the mechanical building and docking platform. A 


n that tkiis filed with the Conservation Commission for related 
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approvals was based on a geologic study for a stairway, and not the 50-ton mechanism that is the 
incline elevator. Although Tcrracon provided an addendum slating that the helical piers would 
strengthen slope stability they did mu analyze or discuss the impacts on ihe stability of the hill's 
edge from excavation and construction of ihe mechanical building and ihe underground 
components that will be pulling 50 tons of machinery up and down the hill for potentially 
hundreds of trips per day. 

13. No alternatives u> the incline elevator were presented to the Board. While im 
electric shuttle bus was mentioned as an alternative, it was rejected due to traffic concerns in ihis 
already heavily congested area. 

14. [lie CCP-MA should have also considered the alternative of using a docent at the 
outdoor museum who could direct v iiitors Ui I ligh Pole I till or Winslow Street to access the 
monument or the museum, f or visitors wilh physical limitations or those who prefer to ride up to 


monument or 

Hviiij; 

the rnonumci' 


I '!l| 

monument grounds, the docent could call ihe dm I lie bus to pick up uml transport visilms to 


i IS 

■ft Im 

:.il i! 


the rpuseum grounds at the top of ihe hill on an as-needed basis. 

I 5 In spile of the expected truffle increase, llw Hoard failed and refused to require <i 
|(rs(jiiic study before voting to approve thv' ->.pph. ;itr.n 

|ti The Mould idiso toiled and tefused to conduct a site visit as requested hv Mr 


ini to itiise the pros i mils of ihe devntor lo the- I rust s ptroivtlv. 
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17. The Trust's property abuts the CCPMA property, which is presently consuls of an 
unused wooded area of the dune ending with a chain link ience and the hill to (he monument 



grounds. Presently, no person has need to use this area. 


„ are expected 

o overrun and shadow ihc existing tranquility of lhe hill, disrupting the Trust's and Mr. 



Icixeira'squiet enjoyment of thetr property and quality. The inclined elevator tracks will be as 
close as nine led from the property line, and people are expected to be gathering as closely us 
four feet to the I rust's property waiting to ride the elevator. 

I *>. I he incline elevator is expected to bring hundreds of people within four led of 
the I rust s properly at alt hours ol day and night, with the attendant traffic, noise, and invasion 


oI privacy for the I rust’s unit owners. 


20. The proposed incline elevator is expected to cause a diminution in the value of the 


I rust’s property and Mr. I’eixcira's unit, which is presently listed for sale and has received no 
binding offers due to the incline elevator and uncertainty over the myriad adverse impacts to the 


unit. 


21. I lie I rust and Mr I ciwint are aggrieved by the Hoard’s decision, which has 



adversely impacted their legal and property rights and interests 

I lie Board decision tails to consider oil address the multiple ;nl\ ct -e 




from the proposed incline elevator, including public solely issues ov er the slab itv ol thehtil. 
exeessive traffic. noise, and di mi mu km to the I rust’s properly value 

2 ' I he lloanl s decision exceeds its iiilhoiity am* diserelitm undei the /uning Itv 
laws and til i to V ^ I 7. i-. • ot supported by i. v i deuce, is .irhnraiy or e.ipn. mils ,<i .1 is 
othei'wi -e n.i m ivviiidaui.v wiin tbeluvv. ind should lv annulled 































































































Plaintiffs request that this Court annul the Board's Decision, and issue such other and 

ijVM . _ , . ...i 1 . , . ,, „ i • ..■!? •. i 

Juiihcr relief as this Court deems just and proper. 
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PAUL TE 1X1:1 RA, AS TRUSTEE OF T1 IE 116 

1 BRADFORD STREET CONDOMINIUM TRUST 

and individually. 

R y iJbcii^ttpeocyTj S 




Dated: January 3.201^ 


l!l:i 


III 


ll 

1111 


I i 




4 kn 

% ■% •*. i 


1 If I i f i 

ill* - 


i 


■ill 


m «;i i $-« t 


a 




mm 


mmm 

































































































































































































































































































































































































































































































































































Town of Pnrinctrovm 
Planning Board 
Town Hall 

ProviinHown, MA 02 SS 7 


December 13 . 2018 . 


Case No 


FYM -29 


Applicant/Owncr: 


Cape Cod Pilgrim Memorial Association 
FQ Box 1125, Frovincetowi, MA 62657 


1 High PoKi Hill Rtwul, IVtivmeelown, MA 02657 


Proper!)' 


Map 12-1. Parcel 27 


Assessor's ID: 


Book 2$6, Page 426 


Ri-Rbiry 


The. Town of Provinoctnwn Pluming, Hoard (IJoui J) hereby appiswea the application u I Cape Cud Pilgriii 
Manorial Association 4 Apfitcciuil) fut AiiininisliaSivc Site PImti Review under ilw H wn tilTrovinoetourn 
/oosriK Ily*hnvi tlly lines) Article 2. jj2120«i>d Article 4, Section 40M7 frr t!ic iX’iisliuction of u new- 
t*nl:rance MS the existing mnnunwril anil muKbiim via mi incline elevator (common i) eallod "iiinie»il: s r) 

i1>>|> oi High Pole Hill Koad [ PiojcvlJ I his 
Deiemhw I t. 2(11< 


jcc'ution t‘» tenderin' §Kimnsnl to a Vote oi lin' Itoan I u 

The applieiirmri fur I lie Prujecl »vs4 received on April 
tTaiy. John videtea *ml Pmtl tiiHves s«i on tSift uiw A 
reviewed the- video recording, of iliiit heai ing and iciijficd in.li n 
Hoard iipr-mt die public hearing, (Ik? Ap|>1 i<-un i pruevrUrd the I oi 

midil:r>iuil iTi-iUri-ils Went requested wild t|u- Ho.od 

Itcnrd again by the. Ur 


IK Hn.tnl nieiriWrs L>avivl Ahtdrnaon. All) 
<i pi ere tit «i the first,! lie.n nut, l 
«; *. >|: S; fill-H,! 
vliir ony fib. l.iktOI 


'horif.es and 


»K-m ’OIK Ail he 

■(pieHei,:l l a«!i,di : liii:t|f*l: 


omrtriied pals ic h 

iionimtio i wiili a 


t lie I'mjvrl w.i 

t^E ji foufcttrtiitiiniiy, 


p.iii iui I 


nd miilumed Bar Mnic heating. 

I he I'rtijccl M.»|> heard iljmA*» by tins Round oi l f ltx:i’oil-rr 
Board ri'VMCwedasSddiOBiil infer iiiiTmui, look lesiirnom 

rr» itpi'fov-i- il«* i'nip-i-i '.v it It H11 in fjtti'n 11 m ni-.iii.vi r^.^i 


Ihe coni II Hied pel die licai mi 
l lilic Ituii .lit: dclllseralfd ah 
In l s^tr. il ea the motion pan 


I lNDINt ilS 


The (!• mud f.nd 


|i it .tied Jiipn i? iii >i 

iiMm w the: ‘d 


ililii; 

































2. The Project as proposed wmwisis of « new entrance to the cwsihtg HJOiuinwwt sad njusuum via an 
incline ctovilor (commonly wiJlwl 4, firr»ienl«r^) fwwn Hie Site to the monument ground* at the top 
of lligjh Pole Hill. The Project I* proposed to acoorduiusu with tbo following plans and supporting 
documents: 

- Sheet C l .2. S ■ Cape Corf Pilgrim Memorial Association, Plan Showing ftxtf*n«d Site 
Improvements, Revised Layout Scheme .4, prcfrared by Roger P. Mkhnicwicis, 
Coaxial Itoginewring Company tnc., as revised Wl 7/IS 
Sheet LI .2:1 




Design. Inc., as icvjsciI W7/IK, n««hwl hereto as fr.nliibit A 
ProfHKwd ftratfford Street Access i'nyectfar f'itgrm Monument <t lYuvimetovtn 
Museum Option A , auicepl plan and elevations, consisting of 5 sheets, prejwrcd by 
Hrowu Lindquist PcimtcJo St Ruber Architects, hit, dated 9/\9t I It, attached hereto 
ns I'.xitihii It 

Stormwater Miuutgcnwn) Report /tv Proposed fun tenia? System <t Associated Site 
fmintivetrtenh , including mi Operations mill MitirileiwnOC Plan, prepared by Roger P. 
Michnrcwicr, Coastal BogiriecriJig Company toe., datevl \UV\ H, attached Iwretu .ss 
Exhibit C 

Pilgrim Monument (Hnttffmsi Street Acre nj, Hghrmg plans ami fixture schedule, 
eoaslstiog faf A sheets, prepared try flu an Orttff I iglitnig Design, I 1C, ilnM 


_ Jllliiw. 

ilu: Applicant .submit 

following; j; . ! 

i'tlgrint .Motwtwnt Smieuiar IrotfU h.vtduatkm, |iiC|\sred by McMahon Associates, 
(tilled I ft/12/1* 

Pilgrim Monument Pmk-aieir Vru0k EvafualHm. uddem'.uir. to previous report, 
prepared by Mi.M,il>nn AvMR.iato.v, ijaiiaJ IlAt&’IR 
ik’otvehtik a! pAgmermg ICe/fll, Tilgrm Ufammmt. pri-paml by I enm. on 
Cunso Mills, fin . duiiji! fb*I;*>•* 15 

denier hnic.ii Rnguv enny .SVm.vj, Prevail rtm,n Aftitihii/enf, nienioiamlum 
pnifMied hy I cii iicdll 1 i*n?\illoilli. iu. , itulcd '>•?. "I H 

funk ninf Sound Mi..In s if. mm- aiul \awitnMi;j. pivp.iicd l:y I iViin inirb focci, IaU'<1 


lev) B ;i 



i-r Ilk; !i:diM,i.. , i l 1 f’i(i»iat l inl!ira suhiniltcd by.ljiir ApMSma, ■ 
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§4033(g) related |o flood luuuiril mltlfoUon 

§ 4035 (h) nslMttl Ki tlgbiinR 


smrcE&iaifr 


§40S3<2K<*) related lo loadwMipbg rniHirawnls 
§4053(3) related lo dfctign mud appearance 
§4053(4X*) related lo urtwon control 


- § 53 31(c) related to ikiiTOWiLiea iinaruigciiiail 

- §53 31(d) related to cutting or regulation 

S. I lie Board found ihm the Project as oatulittoned herein meets Hie following applicable review 
criteria; 

§4053{ 1 Xb) related to hitllfk impact* 

§4035(d) related to detrimental Impacts to the public and abutters, here traffic 
| j J| II $4035(0 trialed 10 Iraffic unpeu* 

- §5331(e) rc Idled to traffic impacts 

- §533 l(ft> rebted to burdens on puNic service, here police inamigeuiciu »l Iraffic 

9. [’he Project as condiiiouod twiifonrui to (he By-laws and llic review cnleria therein. 

10. The Board approved the Prefect subject k> tlae conditions herein. 

CONDITIONS 

The Board npjNreves Hie I’rojeci nihject to die following conditions: 

1. the Project stall be conuti'ticled and nmiintnincd in accordance with the plnm and other 
Jiscuincaits referenced hr rein 

2, rail 4 issuai»ce of a Building Penttit sign-idf. the Applicant di»ll develop anil ooikdiust a 
monitorial! program dniuip the ituaUhs <1 July and August of 3019 to gtfJwr dnt.i an tuiffSc 
vc>l«iitie. vcltiplic qu<;ujij|j 5 , laming nroiiusis staid bicycle and peita.inun inownteals at the Rydet 
und Brad 1 1 ml Streets hrtrsettkm. lilio itlo«itnnn|> shall N mule rial; mi during die vmimia reason 
mid i ik ludc ul k4. ^ ( J j "dd-day Jislmdiiy liinclraiivci, including urn - i 1) noairrmit during j 
day in which ibc tanners' Market I'leviu '• mu I iwu (2) week .lay allfirtcKvit Additmrml 
inusiit'-irirg shall occur cm l!he Foardi of J-.ilv -Iltil diy of live Carnival I'.trade The data wllcclcd 
sli t he Mini r an/cd iin n lepm: ik-uiiimg uI>m>« ycd baseline eondiltons. t iiiclttiortw which would 
cu tei! Ivischheby -50Mk, and i c sii~w> >r I-Iwcimir e*itlmthMii he used i.> determine whcii these 
||iitl:i Jraj kill riifiei^.i .halfilksul minted to the lawn far review .mil apt in**: l« v »'a|f 

?. Alici loaiplciibn oflliie W i b **«! ihamy Iwui« uf opci.»tio«. T wo Aihuiiwimsioii or die Chief 
ilshill! have ilk ability to require thi Vpf la ■lilt to pay 1i* a traffic drittll ul ll e n.leisectioii 
ulliliw lopl Street and Ryder SM|i il ..ha-iied Iniiricc ngcslic-ii exceed? 5is%ol twyeliito 

I CC Iiriili.ro torn .. {terioiM'nleast it» n.mim 

a. 11 e:ji||!|jq|ji I o;. at miix him req*'H »ruudi fie atom cl' any |<><.Vision of d:»is» u.mdhiito 

lo .idridiilkiriilive ippWl! by ihc Idwimm. Hi lard Aliy ||c|i:esis linin' ikA.ilritoidbikd by 
slipped I ii|: duitrniriit.ii |p 

mk A|i|ilv.i:il shall Cixil'l ivlto \S li [own M-dfdive? -p final lr .ii-a- lor die an)>inveiiiehts 
>|mi tilled 1 <1/1. c/.* !’km. Cw/»i‘ I Wf /'i.'.'nm Ifnium ,tf f 'unh idirr, pivpmid hy 

nil! Nlh ftidUiiiKi iMtiN tot I «• 'Hi* AiiliipJiimd dt 
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permission from the Provinectown Select Board to construct these physical improvements once 
final designs have bean developed. 

n Prior to issuance of a Uicildaiiy Permit (igti-iiff, the Apfdkant shal t «<*«Mruci those 
improvements which have been approved by tire Select Board. If the Select Board does 
llj nol approve airy of the improvements, tins condition shall be mol 
5. The Applicant shall work with 1h« Town Plnnner to develop plans for a pedestrimi-oricjited 

wayfinding and informational feign ut tlie northwest earner of Ryder Street and Cunuiwcial Street 
along Town Hall grounds hi direct pedestrian* along the *id*wiilfc on the west aide of fcyder 
Street. The Applicant shall apply to the Select Board for approval of the sign, and, if approved, 
the Applicant shall install the sign. 

6- Museum signage at llie Site shall be designed so u to be oriented toward pedestrians and not 
toward vehicular traffic. 

' A bicycle rack shall 1>c provided on die Site for no less tlurn 12 bicycles Bicycle racks shall be of 
'■po&l-and-rmg" or “inverted u" lypc. 

MOTIONS 

The Town of Provincclipwn Planning Board voted up approve, with ciinibtiams, tlie Site flan approval for 
iip}ihcalkwii number I’Y 18-29 based on the findings set forth above on December 33, 2018. The motion 


Second: Albert farcy Vote 4-0-0 


i! rmmmn oh 

Motion. John (loldcn 

SIGNED ft 




.KM 

David Afirnrnsuil Chiu? 



DATP. OP FII.INCi: 




A:copy nf this applium.ii: willow; on file in the Town clerk's i Hike a* well a* tl.•1 tajniilinu m of 






f -.immuiniv lk:vclil»pi«,ii 


The I’emu I v.vw<d Iwne limit r -viiiiitl m>l In.- valid nisi I rt,> sided si 11 lie U,n lOahl.- i oimlv l&gijsijiy i? | 

Deeds n ptovi™ in IWM < h.ipier -lUA 


Any iippessl <,d 'Isis iJn.:-. doit s<: the f'laiusiui’ Jt-ciui can I c made only to the iTnirt aid mud be made 



jl :.. '7 " 

|iliJie.nl Ifw iiWCIillnh Willi li e ImVtl 1 I D 


sinicivhjs!, rifid pair belik-l wilfuli. 21.1 daya.a£MM-sbe ; 


lijirdiid, iio 


jff 
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permission from the Ptavincetown ScJect Board to cowEmot these physical improvements once 
final dtaigns have been developed. 

a. Priori® issuanceol a Udlding Permit ripi?fr, tiie Applicant ahalltxMMroei those 
improvements which have been approved by die Select Board. If the Select Board does 
not approve any of the improvement*, this condition sludl be mot. 

Plnnn|ij|mi|p|^ pinna for n pwlesrriuji-oricsnlcd p 
wayfinding and informational hjp m dw northwest comr of Ryder Street end CJunuimrcial Strc 
Towm Hall grounds to dirtset pHikjtrians alonp the sidewalk on the vwssr side ofkydcr 
Street. I ho Applicant shut I apply to the Select Board for approval ofthe sign, and. if approved, 


so 8C to be oriented tunvard pedesti iron nod not 


less tlum 12 bicycles. Bicycle raekssliall be of 


Motion 


Golden 


Second: Albert Ctuey 


IHM 


Dav id Abrmnfiiiri Cl 


I hue Sfu^idl pi iiiiji yfl| hvi vi ii ii it 
Deeds iia pioi’iikd ta M* ft. < 'li|jj>|ei 


bl-.-1 on ii l v K 






































































































